United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





I 


No 1 . 7416 


; t > f! . 

. 5 ; . ■ : 

, -m /»- ' 


fi 


fastens 


| <7/. 

In the United States Court of Appeals 
for the District of Columbia 

April Term, 1939 


Cecelia Vacanti Cole, appellant 


\v. 


United States of America, appellee 


APPEAL FROM THE DISTRICT COURT O. 

FOR THE DISTRICT OF COLV 



BRIEF FOR THE APPELLEE 


DAVID A. PINE, 

United Staten Attorney. 
ALLEN CRENSHAW, 
Attorney, Department of Justice. 

, JULIUS C. MARTIN, 

Director, Bureau of War 

Risk Litigation. 

WILBUR C. PICKETT, 

Special Assistant to the j 

Attorney General. 

FEND ALL MARBURY, 

Special Attorney. Department of Justice. 

‘ 

. ' ‘ I 


/• 




INDEX 


Pat* 

Statement of the case.... 1 

Statute involved_ 

Summary of argument 

Argument.. 

Conclusion..... 11 

CITATIONS 

Cases: 

United States v. Knotes, 75 F. (2d) 557 _ 8 

United States v. Towery, 30G LJ. S. 324___3, 4, 6 

Statute: 

Section 19 of the World War Veterans’ Act, 1924, as 
amended July 3, 1930, c. 849, 46 Stat. 992 (U. S. C., 

Title 38, Sec. 445)..... 3 


17!»031—39 


(I) 


CO ^ V5 











In the United States Court of Appeals 
for the District of Columbia 

April Term, 1939 


No. 7416 


Cecelia Vac anti Cole, appellant 

v. 

United States of America, appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED 
STATES FOR TIIE DISTRICT OF COLUMBIA 


BRIEF FOR THE APPELLEE 


STATEMENT OF THE CASE 


This is an appeal by one of two plaintiffs in a 
suit to recover death benefits under a contract of 
war risk term insurance from a judgment sustain¬ 
ing the Government’s demurrer to the amended 
petition on the ground that the suit was barred by 
the limitation provisions in Section 19 of the 
World War Veterans’ Act, 1924, as amended July 
3,1930 (U. S. C. A., Title 38, Section 445). 

(i) 
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1 The amended petition alleged in part that the 
plaintiffs were named as beneficiaries in the con¬ 
tract of insurance; that the insured died on Sep¬ 
tember 13, 1925; that although the United States 
Veterans’ Bureau had determined that the insur¬ 
ance was in force at the time of the insured’s death, 
by virtue of Section 305 of the World War Vet¬ 
erans’ Act (U. S. C. A., Title 38, Section 516), and 
was payable in 240 equal monthly installments to 
each of the plaintiffs, the Veterans’ Administra¬ 
tion (successor to the Veterans’ Bureau) has paid 
to the plaintiffs installments only from June 13, 
1937; that the plaintiffs filed a claim with the Vet¬ 
erans’ Administration on October 9, 1937, for the 
installments allegedly due and owing from Sep¬ 
tember 13, 1925 (when the insured died), to June 
13, 1937; that the claim was denied on November 
17,1937. The plaintiffs sought to recover only the 
installments alleged to have become due within six 
years prior to the date of the filing of their claim 
with the Veterans’ Administration on October 9, 
1937. This suit was brought on December 7, 1937. 

The sole question presented on this appeal is 
whether the suit was barred by the six-year limita¬ 
tion provision in Section 19 of the World War Vet¬ 
erans’ Act, 1924, as amended July 3, 1930. 

The appellant contends that the six-year limita¬ 
tion provision began to run as to each installment 
of insurance benefits on the due date of the install¬ 
ment, and hence does not bar the instant suit to 
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recover installments of death benefits, all of which 
accrued within six years prior to the date of suit. 

The Government, relying on the recent case of 
United States v. Towery, 306 U. S. 324, contends, 
on the other hand, that the six-year limitation pro¬ 
vision began to run as to all installments on Sep¬ 
tember 13,1925, the date of the insured’s death, and, 
hence, expired prior to the filing of the appellant’s 
claim in the Veterans’ Administration on October 
9, 1937; that this suit, brought December 7, 1937, 
was therefore barred. 

STATUTE INVOLVED 

Section 19 of the World War Veterans’ Act, 
1924, as amended July 3,1930, c. 849, 46 Stat. 992 
(U. S. C., Title 38, Sec. 445), provides in part: 

In the event of disagreement as to claim, 
including claim for refund of premiums, 
under a contract of insurance between the 
bureau and any person or persons claiming 
thereunder an action on the claim may be 
brought against the United States either in 
the Supreme Court of the District of Colum¬ 
bia or in the district court of the United 
States in and for the district in which such 
persons or any one of them resides, and 
jurisdiction is hereby conferred by such 
courts to hear and determine all such contro¬ 
versies. * * * 

No suit on yearly renewable term insur¬ 
ance shall be allowed under this section un¬ 
less the same shall have been brought within 
six years after the right accrued for which 
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the claim is made or within one year after 
the date of approval of this amendatory Act, 
whichever is the later date, and no suit on 
United States Government life (converted) 
insurance shall be allowed under this sec¬ 
tion unless the same shall have been brought 
within six years after the right accrued for 
which the claim is made: Provided, That 
i for the purposes of this section it shall be 
i deemed that the right accrued on the hap- 

i pening of the contingency on which the claim 

is founded: Provided further, That this lim¬ 
itation is suspended for the period elapsing 
between the filing in the bureau of the claim 
sued upon and the denial of said claim by the 
director. * * *. No State or other stat¬ 
ute of limitations shall be applicable to suits 
filed under this section. 

SUMMARY OF ARGUMENT 

This suit was not brought within the six-vear 
limitation period provided in Section 19 of the 
World War Veterans’ Act, 1924, as amended July 
3,1930. 

1. The appellant in effect concedes that the pro¬ 
vision for this limitation is the only one in question. 
In United States v. Towery, 306 U. S. 324, it was 
held in effect that the six-year limitation period be¬ 
gan to run upon the death or total permanent dis¬ 
ability of the insured while the policy remained in 
force. 

2. The appellant is wholly in error in her con¬ 
tention that the Towery case is distinguishable. 
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(a) Her suit is not, as she insists in this connec¬ 

tion, one to recover an admitted liability which the 
Government has “simply refused to pay,” but is 
an action, as in the Towery case, on a claim under 
a contract of insurance, brought under the author¬ 
ity of Section 19, by reason of the existence of a dis¬ 
agreement between the Veterans’ Administration 
and herself with respect to her claim^.The iact, 
alleged in the amended petition and for 

the purpose of the demurrer, that the Veteran’s 
Administration had determined in effect that liabil¬ 
ity to the plaintiffs existed, is not an admission of 
liability binding on the Government in this suit. 
The plaintiffs remain under the burden of estab¬ 
lishing that liability in court in a suit of this nature. 

(b) Furthermore, the Towery case, as appellant 
does not deny, is based upon grounds sufficiently 
broad to cover the instant case. It may be assumed 
that her discussion of certain hypothetical cases, 
'wholly dissimilar from the instant case, without 
urging their similarity, is made in the vague hope 
that this court might find some reason for dis¬ 
tinguishing the Towery case. 

ARGUMENT 

This suit was not brought within the period of 
limitations prescribed by the statute. 

It is submitted that the suit in the instant case, 
brought on December 7,1937, was not in time under 
the provisions of Section 19 of the World War 
Veterans’ Act, 1924, as amended July 3, 1930, 
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supra, limiting the time for bringing such suits to 
44 six years after the right accrued for which the 
claim is made,” or one year after the date of the 
amendatory Act (July 3,1930), “whichever is the 
later date.” 

1. It is in effect conceded by the appellant that 
the suit was not in time unless it could be regarded 
as brought within the six-year limitation period. 
We submit that it was not so brought, since that 
period began to run not later than September 13, 
1925, when the insured died, and hence, expired 
before the appellant filed her claim with the 
Bureau. 

Section 19 provided that the accrual of “the 
right” which fixed the beginning of the six-year 
limitation period 41 shall be deemed” to have oc¬ 
curred 4 4 on the happening of the contingency on 
which the claim is founded.” In the recent case 
of United States v. Towery, 306 U. S. 324, it was 
stated (p. 331) that the “contingency” referred to- 
in this provision was “the contingency on which 
liability under the policy was bottomed, namely— 
permanent disability or death while the policy 
remained in force.” [Italics ours.] 
i 2. The appellant is wholly in error in her con¬ 
tention that the Towery case is distinguishable 
from the case at bar. She urges in this connection 
that the instant case is not, as was the Towery case, 
an action to establish the maturity of the contract, 
but is a suit to recover an admitted liability which 
the Government has 44 simply refused to pay” (Br. 
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5). We submit, however, (a) that this contention 
is based upon a misunderstanding as to the nature 
of her suit, and (b) furthermore, that the decision 
in the Towery case was based upon grounds suf¬ 
ficiently broad to include cases like the one at bar. 

(a) The instant suit is not, as appellant insists, 
an action to recover a debt admittedly due, but is 
a suit brought, as the appellant herself concedes 
in her jurisdictional statement (Br. 3), under the 
provisions in Section 19 of the World War Vet¬ 
erans’ Act, 1924, as amended, supra, which permits 
an action against the United States on a claim un¬ 
der a contract of insurance in the event of a dis¬ 
agreement as to the claim between the Veterans’ 
Bureau (or its successor, the Veterans’ Adminis¬ 
tration) and the claimant. The appellant’s suit is 
therefore necessarily one, like the Towery case, on 
a claim under a contract of insurance brought by 
virtue of the denial of that claim by the Veterans’ 
Administration. In suits of this nature it is in¬ 
cumbent upon the plaintiff to allege and prove all 
of the facts essential to his claim except, of course, 
those which may be admitted in the pleadings or 
by stipulation. The demurrer in the instant case 
does not, as appellant urges in effect, admit for the 
purpose of the hearing that the plaintiffs were 
entitled to the benefits in question, but merely ad¬ 
mits the allegation in the amended petition that 
the Bureau had so determined. This administra¬ 
tive ruling in favor of the plaintiffs, moreover, did 
not relieve them of the necessity of establishing the 
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liability of the Government in court in a suit of 
this nature. In United States v. Knoles, 75 F. 
(2d) 557 (C. C. A. 8th), a suit to recover total per¬ 
manent disability benefits under a contract of war 
risk term insurance, the trial court directed a ver¬ 
dict for the plaintiff and entered judgment accord¬ 
ingly, basing its decision solely upon the fact that 
the Director of the Veterans’ Bureau had once de¬ 
termined that the disabilitv existed and that there 
was no proof of a subsequent administrative deter¬ 
mination to the contrary. In reversing this judg¬ 
ment, the Circuit Court of Appeals said in its 
opinion (p. 561) : 

Since the Director may only initially de¬ 
termine the question of total permanent dis¬ 
ability for purposes of insurance, * * * 
and since the courts, in the event of disagree¬ 
ment, are required to determine the fact of 
! total and permanent disability in accordance 
wdth the rules of law which control them, it 
seems plain that the Director’s conclusion as 
! to the ultimate fact of disability can be no 

! more binding upon the courts than are his 

definitions or his regulations as to the proofs 
and evidence which guide him in reaching it. 
i The plaintiff here had a contract of war 

i risk insurance which provided that if he be¬ 
came totally and permanently disabled while 
it was in force, he was entitled to its benefits. 
His contract, if it was matured at all, was 
matured by the happening of the contin¬ 
gency insured against, and not by what the 



9 


Director of the Bureau believed or found to 
be the extent of the plaintiff's disability. 

The existence of a disagreement as to the 
plaintiff’s claim for the benefits of his insur¬ 
ance gave to the court below complete juris¬ 
diction to determine whether, as a matter of 
fact, the plaintiff was, as he claimed, totally 
and permanently disabled during the life of 
his policy. The burden was upon him to 
prove that he was totally and permanently 
disabled, as he alleged, without regard 
to administrative rulings on that subject. 

* * * It was only in the event that he 
established his right to recover that the pay¬ 
ments made to him through the Bureau, be¬ 
cause of the administrative ruling of the 
Director, would become important. * * * 
[Italics ours.] 

(b) Furthermore, as previously indicated, the 
grounds upon which the decision in the Towery 
case was based were sufficiently broad to cover the 
instant case as well. The court said in its opinion 
in that case (pp. 329-331) : 

Section 19 plainly intends to put a time 
limitation upon the institution of suit, 
whereas, the decision of the court below 
would provide no such limitation * * *, 
but simply a limitation on the number of 
installments recoverable; * * *. 

* * * * * 

The statute was undoubtedly intended as 
one of repose. The purpose of its adoption, 
as shown by the Committee Reports, was to 
substitute a uniform rule of limitation for 
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suits on contracts of insurance in lieu of the 
state statutes, which, pursuant to the Con¬ 
formity Act, had theretofore been applied. 
These varied as respects the period pre¬ 
scribed from three to twenty years. As the 
reports show, the additional year from the 
date of the passage of the Act was granted to 
prevent the hardship of cutting off claims 
which would have been barred by the six- 
year limitation at the date of the Act. A 
reading of the section as a whole is per¬ 
suasive that what Congress intended by 
i “the contingency upon which the claim is 
i founded” was the contingency on which 
liability under the policy was bottomed, 

I namely—permanent disability or death 

while the policy remained in force. 

! The construction adopted by the court 

below would permit the bringing of suits even 
i twenty years after the disability occurred. 
i It is obvious that each year ascertainment of 
the essential facts which conditioned liability 
would become more difficult. We think then 
that, reasonably construed, the section pro- 
i • vides that there shall be but one right—that 
is, the right to benefit payments, and but one 
critical contingency which conditions that 
right, namely, the occurrence of permanent 
total disability or death while the policy 
remains in force. 

This language is, we submit, equally applicable 
to the instant case. Indeed, the appellant makes 
no contention that it is not applicable here. She 
merely urges that the construction of the statute 
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adopted in tlie Toivery case would not be applicable 
to certain hypothetical cases which she mentions 
(Br. 6-7). These cases are obviously not in any 
respect substantially similar to the instant case. 
Indeed, appellant does not urge that such similar¬ 
ity exists. Moreover, she assigns no reason for 
discussing them. It would seem reasonable to as¬ 
sume that she has done so merely in the vague hope 
that this court, if convinced that the interpretation 
of the statute adopted in the Towery case would be 
inapplicable to those cases, might conclude for 
some reason, unknown to the appellee and not sug¬ 
gested by the appellant, that it was also inappli¬ 
cable to the instant case. 

CONCLUSION 

For the reasons stated, it is respectfully submit¬ 
ted that the trial court was correct in sustaining 
the Government’s demurrer to tl)e amended peti¬ 
tion, and that, therefore, the judgment below 
should be affirmed. 

David A. Pine, 

United States Attorney. 

Allen Crenshaw, 
Attorney, Department of Justice. 

Julius C. Martin, 

Director, Bureau of War Risk Litigation. 

Wilbur C. Pickett, 

Special Assistant to the Attorney General. 

Fendall Marbury, 

Special Attorney, Department of Justice. 
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